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Directions: Read the following documents and complete the questions on the worksheet.

Source : http://avalon.law.yale.edu/18th century/art3.asp#3secl

Section 1- Judicial powers. Tenure. Compensation.

The judicial power of the United States, shall be vested in one supreme court, and in such inferior courts as the
Congress may, from time to time, ordain and establish. The judges, both of the supreme and inferior courts, shall hold
their offices during good behaviour, and shall, at stated times, receive for their services a compensation, which shall not
be diminished during their continuance in office.

Section 2 - Judicial power; to what cases it extends. Original jurisdiction of
Supreme Court Appellate. Trial by Jury, etc. Trial, where

1. The judicial power shall extend to all cases, in law and equity, arising under this constitution, the laws of the
United States, and treaties made, or which shall be made under their authority; to all cases affecting ambassadors, other
public ministers and consuls; to all cases of admiralty and maritime jurisdiction; to controversies to which the United
States shall be a party; to controversies between two or more states, between a state and Citizens of another state,
between Citizens of different states, between Citizens of the same state, claiming lands under grants of different states,
and between a state, or the Citizens thereof, and foreign states, Citizens or subjects. (This section modified by
Amendment XI)

2. In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party,
the supreme court shall have original jurisdiction. In all the other cases before-mentioned, the supreme court shall have
appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall
make.

3. The trial of all crimes, except in cases of impeachment, shall be by jury; and such trial shall be held in the state
where the said crimes shall have been committed; but when not committed within any state, the trial shall be at such
place or places as the Congress may by law have directed.

Section 3 - Treason defined. Proof of. Punishment of.

1. Treason against the United States shall consist only in levying war against them, or in adhering to their enemies,
giving them aid and comfort. No person shall be convicted of treason unless on the testimony of two witnesses to the
same overt act, or on confession in open court.

2. The Congress shall have power to declare the punishment of treason, but no attainder of treason shall
work corruption of blood, or forfeiture, except during the life of the person attainted.
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Question Answer

What is the job of the
Supreme Court as described in
Article 1117

Is there any indication in this
section that the Supreme
Court has the “right” or
“responsibility” to determine
whether laws are
constitutional — meaning
whether they violate or go
against what is written in the
Constitution?

Is there any reference to the
term “judicial review” in the
Constitution?

Does Article 111 establish the
limits of the Court’s powers?
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Activity Two: Marbury v Madison
Students should read this short background piece about Marbury v. Madison to get an overview of the

details and complexities of the case. The teacher should pose these questions to students to ensure
understanding of the background reading:

Question Answer

What was William Marbury’s
complaint and how did it
arise?

What did Marbury hope to
achieve by suing Secretary of
State James Madison?

Who “won” the case?

What did this decision say
about the role of the Supreme
Court? Why is it still relevant
to us today?
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Activity Three: John Marshall’s Opinion

What did John Marshall write about the power of the Supreme Court in the actual decision? In groups,
with partners, or alone, students will do a close textual analysis of excerpts of the decision to understand
Marshall’s argument. They may use class time or analyze these excerpts as homework; a final discussion
in-class will check students’ understanding and sum up.

Part 1: What is the relationship of the Constitution to ordinary laws?

Excerpted from Marbury v. Madison:

“The authority, therefore, given to the Supreme Court by the act establishing the judicial courts
of the United States to issue writs of mandamus to public officers appears not to be warranted by the
Constitution, and it becomes necessary to inquire whether a jurisdiction so conferred can be exercised.

The question whether an act repugnant to the Constitution can become the law of the land is a
question deeply interesting to the United States, but, happily, not of an intricacy proportioned to its
interest. It seems only necessary to recognize certain principles, supposed to have been long and well
established, to decide it.

That the people have an original right to establish for their future government such principles as,
in their opinion, shall most conduce to their own happiness is the basis on which the whole American
fabric has been erected. The exercise of this original right is a very great exertion; nor can it nor ought it
to be frequently repeated. The principles, therefore, so established are deemed fundamental. And as the
authority from which they proceed, is supreme, and can seldom act, they are designed to be permanent.

This original and supreme will organizes the government and assigns to different departments
their respective powers. It may either stop here or establish certain limits not to be transcended by those
departments. The Government of the United States is of the latter description. The powers of the
Legislature are defined and limited; and that those limits may not be mistaken or forgotten, the
Constitution is written. To what purpose are powers limited, and to what purpose is that limitation
committed to writing, if these limits may at any time be passed by those intended to be restrained? The
distinction between a government with limited and unlimited powers is abolished if those limits do not
confine the persons on whom they are imposed, and if acts prohibited and acts allowed are of equal
obligation. It is a proposition too plain to be contested that the Constitution controls any legislative act
repugnant to it, or that the Legislature may alter the Constitution by an ordinary act.

Between these alternatives there is no middle ground. The Constitution is either a superior,
paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and,
like other acts, is alterable when the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to the Constitution is
not law; if the latter part be true, then written Constitutions are absurd attempts on the part of the people
to limit a power in its own nature illimitable.

Certainly all those who have framed written Constitutions contemplate them as forming the

fundamental and paramount law of the nation, and consequently the theory of every such government
must be that an act of the Legislature repugnant to the Constitution is void.
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This theory is essentially attached to a written Constitution, and is consequently to be considered
by this Court as one of the fundamental principles of our society. It is not, therefore, to be lost sight of in
the further consideration of this subject.

If an act of the Legislature repugnant to the Constitution is void, does it, notwithstanding its
invalidity, bind the Courts and oblige them to give it effect? Or, in other words, though it be not law,
does it constitute a rule as operative as if it was a law? This would be to overthrow in fact what was
established in theory, and would seem, at first view, an absurdity too gross to be insisted on. It shall,
however, receive a more attentive consideration.”

Part I1: What is the job of the Supreme Court in cases where a law passed by Congress
contradicts/violates part of the Constitution?

“It is emphatically the province and duty of the judicial department to say what the law is. Those
who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws
conflict with each other, the courts must decide on the operation of each.

So if a law be in opposition to the constitution; if both the law and the constitution apply to a
particular case, so that the court must either decide that case conformably to the law, disregarding the
constitution; or conformably to the constitution, disregarding the law; the court must determine which of
these conflicting rules governs the case. This is of the very essence of judicial duty.

If, then, the courts are to regard the constitution, and the constitution is superior to any ordinary
act of the legislature, the constitution, and not such ordinary act, must govern the case to which they
both apply.

Those then who controvert the principle that the constitution is to be considered, in court, as a
paramount law, are reduced to the necessity of maintaining that the courts must close their eyes on the
constitution, and see only the law.

This doctrine would subvert the very foundation of all written constitutions. It would declare that
an act which, according to the principles and theory of our government, is entirely void, is yet, in
practice, completely obligatory. It would declare that if the legislature shall do what is expressly
forbidden, such act, notwithstanding the express prohibition, is in reality effectual. It would be giving to
the legislature a practical and real omnipotence, with the same breath which professes to restrict their
powers within narrow limits. It is prescribing limits, and declaring that those limits may be passed at
pleasure.

That it thus reduces to nothing what we have deemed the greatest improvement on political
institutions &#151; a written constitution &#151; would of itself be sufficient, in America, where
written constitutions have been viewed with so much reverence, for rejecting the construction. But the
peculiar expressions of the constitution of the United States furnish additional arguments in favour of its
rejection.

The judicial power of the United States is extended to all cases arising under the constitution.
Could it be the intention of those who gave this power, to say that in using it the constitution

should not be looked into? That a case arising under the constitution should be decided without
examining the instrument under which it arises?
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This is too extravagant to be maintained....

Thus, the particular phraseology of the constitution of the United States confirms and strengthens
the principle, supposed to be essential to all written constitutions, that a law repugnant to the constitution
is void; and that courts, as well as other departments, are bound by that instrument.”</blockquote>

Part I111: Once you have analyzed the excerpts, discuss the scope and significance of Marshall’s
decision.

First excerpt:

Question Answer

What has supremacy—the
Constitution or ordinary laws?

How does the Constitution
limit the power of legislative
bodies?

Why is this limitation so
important, in Marshall’s
view?
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What would happen if the
Constitution and “ordinary
legislative acts” were on equal
footing?

Second excerpt:

Question Answer

What does Marshall mean
when he writes, “it is the duty
of the judicial department to
say what the law is”?

Why is this so fundamentally
important to this case?

How does his reasoning in
Part Il support the theoretical
foundation he established in
Part 1?7
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Activity Four: Alexander Hamilton on Judicial Review

Source: Federalist No. 78
http://teachingamericanhistory.org/library/index.asp?document=58

Directions: Read the following excerpt from Federalist No. 78 in order to see what another founder,
Alexander Hamilton, though about judicial review. Find specific quotes on which to base your analysis,
and explain the connection between Federalist #78 and the reasoning in Marbury v. Madison.

Some perplexity respecting the right of the courts to pronounce legislative acts void, because contrary to
the Constitution, has arisen from an imagination that the doctrine would imply a superiority of the
judiciary to the legislative power. It is urged that the authority which can declare the acts of another void
must necessarily be superior to the one whose acts may be declared void. As this doctrine is of great
importance in all the American constitutions, a brief discussion of the grounds on which it rests cannot
be unacceptable.

There is no position which depends on clearer principles than that every act of a delegated authority,
contrary to the tenor of the commission under which it is exercised, is void. No legislative act therefore
contrary to the constitution can be valid. To deny this would be to affirm that the deputy is greater than
his principal; that the servant is above his master; that the representatives of the people are superior to
the people themselves; that men acting by virtue of powers may do not only what their powers do not
authorize, but what they forbid.

If it be said that the legislative body are themselves the constitutional judges of their own powers and
that the construction they put upon them is conclusive upon the other departments it may be answered
that this cannot be the natural presumption where it is not to be collected from any particular provisions
in the Constitution. It is not otherwise to be supposed that the Constitution could intend to enable the
representatives of the people to substitute their will to that of their constituents. It is far more rational to
suppose that the courts were designed to be an intermediate body between the people and the legislature
in order, among other things, to keep the latter within the limits assigned to their authority. The
interpretation of the laws is the proper and peculiar province of the courts. A constitution is in fact, and
must be regarded by the judges as, a fundamental law. It therefore belongs to them to ascertain its
meaning as well as the meaning of any particular act proceeding from the legislative body. If there
should happen to be an irreconcilable variance between the two, that which has the superior obligation
and validity ought, of course; to be preferred; or, in other words, the Constitution ought to be preferred
to the statute, the intention of the people to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the legislative power. It
only supposes that the power of the people is superior to both, and that where the will of the legislature,
declared in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges
ought to be governed by the latter rather than the former. They ought to regulate their decisions by the
fundamental laws rather than by those which are not fundamental.

This exercise of judicial discretion in determining between two contradictory laws is exemplified in a
familiar instance. It not uncommonly happens that there are two statutes existing at one time, clashing in
whole or in part with each other, and neither of them containing any repealing clause or expression. In
such a case, it is the province of the courts to liquidate and fix their meaning and operation. So far as
they can, by any fair construction, be reconciled to each other, reason and law conspire to dictate that
this should be done; where this is impracticable, it becomes a matter of necessity to give effect to one in
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exclusion of the other. The rule which has obtained in the courts for determining their relative validity is
that the last in order of time shall be preferred to the first. But this is mere rule of construction, not
derived from any positive law but from the nature and reason of the thing. It is a rule not enjoined upon
the courts by legislative provision but adopted by themselves, as consonant to truth and propriety, for the
direction of their conduct as interpreters of the law. They thought it reasonable that between the
interfering acts of an equal authority that which was the last indication of its will, should have the
preference.

But in regard to the interfering acts of a superior and subordinate authority of an original and derivative
power, the nature and reason of the thing indicate the converse of that rule as proper to be followed.
They teach us that the prior act of a superior ought to be preferred to the subsequent act of an inferior
and subordinate authority; and that, accordingly, whenever a particular statute contravenes the
Constitution, it will be the duty of the judicial tribunals to adhere to the latter and disregard the former.

It can be of no weight to say that the courts, on the pretence of a repugnancy, may substitute their own
pleasure to the constitutional intentions of the legislature. This might as well happen in the case of two
contradictory statutes; or it might as well happen in every adjudication upon any single statute. The
courts must declare the sense of the law; and if they should be disposed to exercise WILL instead of
JUDGMENT, the consequence would equally be the substitution of their pleasure to that of the
legislative body. The observation, if it proved any thing, would prove that there ought to be no judges
distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited Constitution against
legislative encroachments, this consideration will afford a strong argument for the permanent tenure of
judicial offices, since nothing will contribute so much as this to that independent spirit in the judges
which must be essential to the faithful performance of so arduous a duty.
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Activity Five: Marshall’s Later Defense of Judicial Review

At the time the decision in Marbury v. Madison was made and since then, opponents have challenged
the Supreme Court’s power to interpret the Constitution. In 1823, Marshall answered one of his critics,

Senator Richard M. Johnson, who thought it should take more than a simple majority of the Supreme
Court to declare a law unconstitutional.

After reading Marshall’s letter
[http://www.digitalhistory.uh.edu/documents/documents_p2.cfm?doc=350], use the annotation tool

[http://chnm.gmu.edu/edsitement/login/] to rewrite his key argument, explaining his viewpoint about the
issue of judicial review by the Court.

10
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